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IN THE UTAH COURT OF APPEALS 
STATE OF UTAH, 
Plaintiff, 
vs. 
SIODONNE PHATHMMAVONG, 
Defendant/Appellant. 
Case No. 920342-CA 
Criminal Case No. 921400082 
STATEMENT OF JURISDICTION 
The Utah Court of Appeals has jurisdiction over this matter pursuant to Utah Code 
Annotated Section 78-2a-3(f) and Utah Rules of Criminal Procedure, Rule 26. 
STATEMENT OF ISSUE PRESENTED ON APPEAL 
When the court granted the State's Motion to Dismiss the charge against defendant, 
did this act to bar the State from refiling a second information charging the defendant with 
the same offense formerly prosecuted? 
DETERMINATIVE CONSTITUTIONAL PROVISIONS AND STATUTES 
A. Statutory Provisions - UTAH CODE ANN. Section 76-1-403 (1953, as 
amended) and UTAH CODE ANN. Section 76-1-402(2) (1953, as amended.) 
Section 76-1-403. Former prosecution barring subsequent prosecution for offense out 
of same episode. 
(1) If a defendant has been prosecuted for one of more offenses arising out of a single 
criminal episode, a subsequent prosecution for the same of a different offense arising 
out of the same criminal episode is barred if: (a) The subsequent prosecution is for an 
1 
offense that was or should have been tried under Subsection 76-1-402(2) in the former 
prosecution; and (b) The former prosection: (i) resulted in acquittal; or (ii) resulted in 
conviction; or (iii) was improperly terminated; or (iv) was terminated by a final order 
or judgment for the defendant that has not been reversed, set aside, or vacated and 
that necessarily required a determination inconsistent with a fact that must be 
established to secure conviction in the subsequent prosecution . . . . (4) There is an 
improper termination of prosection if the termination takes place before the verdict, is 
for reasons not amounting to an acquittal, and takes place after a jury has been 
impanelled and sworn to try the defendant, or, if the jury trial is waived, after the 
first witness is sworn. However, termination of prosecution is not improper if: (a) 
The defendant consents to the termination; or (b) The defendant waives his right to 
object to the termination; (c) The court finds and states for the record that the 
termination is necessary because; (i) It is physically impossible to proceed with the 
trial in conformity with the law; or (ii) There is a legal defect in the proceeding not 
attributable to the state that would make any judgment entered upon a verdict 
reversible as a matter of law; or (iii) Prejudicial conduct in or out of the courtroom 
not attributable to the state makes it impossible to proceed with the trial without 
injustice to the defendant or the state; or (iv) The jury is unable to agree upon a 
verdict; or (v) False statements of a juror on voir dire prevent a fair trial. 
Section 76-1-402(2) Separate offenses arising out of a single criminal episode - Included 
Offenses. 
(2) Whenever conduct may establish separate offenses under a single criminal episode, 
unless the court otherwise orders to promote justice, a defendant shall not be subject 
to separate trials for multiple offenses when: (a) The offenses are within the 
jurisdiction of a single court, and (b) The offenses are known to the prosecuting 
attorney at the time the defendant is arraigned on the first information or indictment. 
STATEMENT OF THE CASE 
Defendant appeals the judgement, sentence and commitment resulting from his 
conviction of Aggravated Assault, a Third Degree Felony, in violation of section 76-5-103, 
Utah Code Annotated, 1953 as amended. 
The full statement of the case has been made in the brief previously filed. This 
statement will contain only facts pertinent to this issue. 
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On July 12, 1991 the state filed an information charging the defendant with 
aggravated assault, a Third Degree Felony. Defendant's original trial was set for December 
11, 1991. When the parties appeared for trial, plaintiff indicated to the court and to the 
defense counsel that a new witness had just been discovered and was present in court to 
testify. Counsel for the defense moved to continue the trial in order to interview the recently 
discovered witness. The Court continued the trial to January 6, 1992. The case came to 
trial January 6, 1992 with both parties and a jury present. Counsel for the plaintiff made a 
Motion to Amend the Information to include a firearm enhancement provision and to change 
the charge from a third degree to a second degree felony. Counsel for the defendant 
objected to the motion of the state and the court denied the Motion to Amend the 
Information. Then, the state made a Motion to Dismiss the Criminal Information of 
Aggravated Assault. (See attached minute entry in Case No. 911400516 dated January 6, 
1992) Counsel for the defendant objected to the Motion to Dismiss. The Court granted the 
Motion to Dismiss. On January 13, 1992, the state prepared and filed a new information 
charging the defendant with Count I: Aggravated Assault, with a Firearm Enhancement 
Provision, a Second Degree felony and Count II: Possession of a Dangerous Weapon by a 
Restricted Person, a Third Degree felony. The defendant appeared on January 13, 1992, on 
the new information. On February 28, 1992, the defendant appeared with counsel before 
Judge Boyd L. Park and entered pleas of not guilty to the charges and trial was scheduled for 
March 23, 1992. The defendant was tried and convicted by a jury on March 23, 1992 of 
aggravated assault, after which the state dropped the charge of possession of a dangerous 
weapon by a restricted person. On May 29, 1992 a Notice of Appeal was filed. 
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SUMMARY OF THE ARGUMENT 
There is a guarantee against double jeopardy codified in section 76-1-403 of the Utah 
Code Annotated. This statute protects a defendant from being twice prosecuted for the same 
offense when the trial was improperly terminated, the offense was under the jurisdiction of a 
single court and was known to the prosecution at the time the first information was filed. In 
this case the trial was improperly terminated, under the jurisdiction of a single court and the 
offense was known to the prosecution at the time the first information was filed. 
The defendant has a constitutional protection against double jeopardy. In this case 
this protection should operate to preclude the State from filing a second information charging 
the defendant with the same offense that was tried in the former prosection. 
ARGUMENT 
I. The Guarantee Against Double Jeopardy Codified Utah Code Annotated 
Section 76-1-403 Insures That A Defendant Will Not Be Tried For The 
Same Offense Twice 
The statutory language of section 76-1-403 guarantees that a defendant will not be 
prosecuted more than once for an offense - that a defendant will not suffer double jeopardy. 
The constitutional protection against double jeopardy, codified in section 76-1-403, 
Utah Code Annotated has been explained as a guarantee assuring, "that, with certain 
exceptions, an individual will not be forced to endure the strain, embarrassment, anxiety and 
expense of a [second] criminal trial" for the same offense. State v. Ambrose, 598 P.2d 354, 
357 (Utah 1979) (citing Abnev v. United States. 431 U.S. 651, 97 S.Ct. 2034 (1977)). 
Double jeopardy protection also implicates "the defendant's 'valued right to have his trial 
completed by a particular tribunal.'" United States v. Dinitz. 424 U.S. 600, 607, 96 S.Ct. 
4 
1075, 1079 (1976). Jeopardy attaches once "a jury has been sworn and impaneled." State v. 
Ambrose, 598 P.2d at 358. Both the United States and the Utah Constitutions "guarantee 
that no person shall be twice put in jeopardy for the same offense." State v. Pearson, 818 
P.2d 581, 584 (Utah App. 1991); see U.S. Const, amend. V; Utah Const. Art. I, s 12. 
A. The defendant in this case satisfied each element of section 76-1-403, 
UTAH CODE ANN. 
In this case, the first trial ended on January 6, 1992, on the state's Motion to 
Dismiss. According to Section 76-1-403, if a defendant has been prosecuted for one or more 
offenses arising out of a single criminal episode then a subsequent prosecution of the same or 
a different offense arising out of the same criminal episode is barred if two conditions are 
met: the subsequent prosecution should have been tried under Subsection 76-1-402(2) and 
there was either an acquittal, a conviction, a final order for the defendant or an improper 
termination. In this case the subsequent prosecution of the defendant should have been 
barred because it was for an offense that should of been tried under Subsection 76-1-402(2) 
and there was an improper termination of the trial. Thus, the subsequent prosection of the 
defendant subjected the defendant to double jeopardy in violation of section 76-1-403 of the 
Utah Code and should be reversed. 
Subsection 76-1-402(2) states that whenever conduct may establish separate offenses 
under a single criminal episode, unless by order of the court, the defendant should not be 
subject to separate trials for multiple offenses when the offenses are (1) within the 
jurisdiction of a single court and (2) the offenses are known to the prosecuting attorney at the 
time the defendant is arraigned on the first information or indictment. 
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In this case the first information was for aggravated assault, a Third Degree felony. 
(Exhibit A). After the Motion to Dismiss was granted, the second information (Exhibit B) 
filed was for Aggravated Assault, with a Firearm Enhancement Provision, a Second Degree 
felony and for Possession of a Dangerous Weapon by a Restricted Person, a Third Degree 
felony. According to the statute, these are separate offenses under a single criminal episode 
that should not have been subject to separate trials. Both informations filed were within the 
jurisdiction of the same court. The offenses filed in the second information were not newly 
discovered, they were known to the prosecuting attorney at the time the defendant was 
arraigned on the first information. (Exhibits C,D,E and F; Probable Cause Affidavit dated 
7-12-91, Response to Defendant's Motion to Dismiss, page 5, and reports dated 7-9-91 and 
12-16-91). Therefore, according to Subsection 76-1-402(2), the offenses in the second 
information filed January 13, 1992 should have been included in the original information 
filed July 12, 1991. 
B. This trial was "improperly terminated" according to section 76-1-403, Utah 
Code Ann. 
This trial did not result in an acquittal or in a conviction, but was instead 
"improperly terminated." Section 76-1-403(4) states that there is an improper termination of 
the prosecution if the termination takes place before the verdict, is not for reasons amounting 
to an acquittal and takes place after a jury has been impanelled and sworn to try the 
defendant. In this case the state's Motion to Dismiss was granted, therefore, the case was 
terminated before a verdict was reached. (Exhibit G). The termination of this case was on 
the state's motion and was not for reasons amounting to an acquittal. (Exhibit G). Finally, 
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the termination took place after the jury had been called and was seated in the courtroom. 
(Exhibit G). 
The statute states that there are three circumstances in which termination of 
prosecution is not improper. However, none of these exceptions apply to this case. First, if 
the defendant consents to the termination, second, if the defendant waives his right to object 
to the termination and third, if the court finds and states for the record that the termination is 
necessary. In this case the defendant did not consent to the termination, but instead 
registered an objection to the state's Motion to Dismiss. (Exhibit G). Nowhere was there a 
waiver of the defendant's right to object to the termination. (Exhibit G.). Finally, the 
record shows no statement by the court that termination was necessary because "(i) It is 
physically impossible to proceed with the trial in conformity with the law; or (ii) There is a 
legal defect in the proceeding not attributable to the state that would make any judgment 
entered upon a verdict reversible as a matter of law; or (iii) Prejudicial conduct in or out of 
the courtroom not attributable to the state makes it impossible to proceed with the trial 
without injustice to the defendant or the state; or (iv) The jury is unable to agree upon a 
verdict; or (v) False statements of a juror on voir dire prevent a fair trial." Section 76-1-
403(4)(c), 1953 as amended. Therefore, the termination of this case before a verdict was 
reached was "improper." 
II. The Defendant's Constitutional Double Jeopardy Protection Precluded The 
State From Refiling A Second Information Charging The Same Offenses 
As In The Former Prosecution 
In the recently decided case of State v. Nilson. 854 P.2d 1029 (Utah App. 1993), the 
defendant was charged with forcible sexual abuse and at a preliminary hearing a witness 
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testified that the abuse took place during 1989. After the jury was impanelled and sworn, 
the witness, testifying on redirect examination, insisted that the abuse occurred in 1990, not 
1989. The prosecutor then moved to amend the information to charge that the abuse 
occurred in 1990. The defense objected to the proposed amendment and the court denied the 
State's motion to amend the information because requiring the defendant to present a defense 
based on the newly alleged time frame for the alleged offense would substantially prejudice 
him. After the court denied the prosecution's motion to amend, the prosecution in a 
conversation with defense counsel and the judge said, "So, therefore, our only reasonable 
course is for the State to move to dismiss and simply refile, charging the correct date." The 
defense counsel did not object to the motion to dismiss, but asked the court for clarification 
on the record, whether if the prosecution had not moved to dismiss, the court would have 
granted a motion for defense for a directed verdict. The court stated that in light of the 
contradiction by the only witness, a directed verdict for defense would of been granted. The 
prosecution tried to refile the case, the second information was identical to the first one 
except for the time frame. The trial court quashed the second information and the Court of 
Appeals affirmed on the basis that the defendant's "constitutional double jeopardy protection 
precluded the State from refiling an information which charged him with the same offense as 
in his former prosecution." State v. Nilson 854 P.2d 1029. 
In this case, the prosecution also tried to make a motion to amend the information 
which was denied by the court. (Exhibits G,H and I). After the motion to amend was 
denied, the prosecution then made a motion to dismiss, which was objected to by the 
defense, but was granted by the court. (Exhibit G). Then, just seven days after the first 
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trial was dismissed the prosecution, taking action similar to that taken by the prosecution in 
the Nilson case, filed a second information that contained the material the court had 
previously refused to amend. (Exhibit G and B). Just like the Nilson case, here the 
defendant's "constitutional double jeopardy protection [should preclude] the State from 
refiling an information [] charg[ing] him with the same offense as in his former prosecution." 
Nilson 854 P.2d 1029. 
CONCLUSION 
The second trial, based on the information filed January 13, 1992 should have never 
gone forward. A jury was called and seated in the courtroom prepared to hear the charges 
against the defendant and the trial was ready to go forward on December 6, 1992. When the 
State's motion to dismiss was granted, this matter should have been put to rest. The 
guarantee against a defendant being tried for the same offense twice should operate in this 
case and the verdict should be reversec 
DATED this /C? day Q f M ^ W l 9 9 3 . 
FORAPF 
CLEVE J. HAT 
ATTORNEY F  PPELLANT 
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CERTIFICATE OF MAILING 
I hereby certify that £ copies of the Appellant's Brief were mailed, postage 
prepaid, to Jan Graham, Attorney General, 236 State Capitol, Salt Lake City, Utah 84114, 
this /^day o f ^ ^ ^ f 1993. 
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KAY BRYSON #0473 
Utah County Attorney 
100 East Center, Suite 2100 
Provo, Utah 84606 
Telephone: (801) 370-8026 
IN THE FOURTH CIRCUIT COURT, STATE OF UTAH 
UTAH COUNTY, OREM DEPARTMENT 
:n ri 
STATE OF UTAH, 
v s 
P l a i n t i f f , 
SIOUDONE PHATHMMAVONG 
Address Unknown 
DOB: 8-16-70 
INFORMATION 
Criminal No. 
Defendant(s) 
KAY BRYSON, Utah County Attorney, State of Utah,accuses the defendant(s) 
of the following crime(s): 
AGGllAVATED ASSAULT, a Third Degree Felony, in violation of 7 6-5-
103, Utah Code Annotated, 1953 as amended, in that he, on or 
about June 15, 1991, in Utah County, Utah, did attempt with 
unlawful force or violence, to do bodily injury to another by 
using such means or force likely to produce death or serious 
bodily injury. 
Information is based on evidence sworn to by: Mike Larsen, Orem 
PD 
Authorized for prosecution by: 
U T A I T C O ^ 
COMPLrf/WT 
Subscribed £jid sworn to< before 
this /d-day of ^JjJ 1991 me 
/ 
T j u o c e • •-• 
" ^ 
7-11-91 
\ \ » A 
KAY BRYSON #0473 
Utah County Attorney 
100 East Center, Suite 2100 
Provo, Utah 84606 
Telephone: (801) 370-8026 
IN THE FOURTH CIRCUIT COURT, STATE OF UTAH 
UTAH COUNTY, OREM DEPARTMENT 
STATE OF UTAH, 
vs 
Plaintiff, 
SI.OUDONE PHATHAMMAVONG 
Utah State Prison 
DOB: 8-16-70 
INFORMATION 
Criminal No. 
Defendant(s) 
KAY BRYSON, Utah County Attorney, State of Utah,accuses the defendant(s) 
of the following crime(s): 
AGGRAVATED ASSAULT, a Third Degree Felony, in vioiaiton of 76-5-
103 & 76-3-203(3) (Firearm Enhancement), Utah Code Annotated, 195-1 
as amended, in that he, on or about June 14, 1.991, in Utah 
County, Utah, did knowingly and intentionally assault Tommy 
Martinez and cause severe bodily injury to Tommy Martinez and/or 
did knowingly and intentionally assault Tommy Martinez by use of 
a deadly weapon, to:wit a firearm. 
Notice: if the trier of fact finds a firearm or a facsimile or 
the representation of a firearm was used in the commission or 
furtherance of the feLony, the court may additionally sentence 
the person convicted for an indeterminate term not to exceed rive 
years to run consecutively and not concurrently. 
COUNT II: POSSESSION OF A DANGEROUS WEAPON BY A RESTRICTED 
PERSON, a Third Degree Felony, in violation of 76-10-503, Utah 
Code Annotated, 1953 as amended, in that he, on or about June M, 
1991, in Utah County, Utah, a person who is on parole or 
probation for a felony, had in is possession or under his custody 
or control a dangerous weapon, namely, a firearm. 
\ \ * -*•* 
1-6-92 
Kay Bryson 
Utah County Attorney 
100 East Center Suite 2100 
Provo, Utah 84601 
CIRCUIT COURT, OREM DEPARTMENT 
UTAH COUNTY, STATE OF UTAH 
STATE OF UTAH, : 
Plaintiff, : PROBABLE CAUSE AFFIDAVIT 
IN SUPPORT OF, AND MOTION 
-VS- : FOR WARRANT OF ARREST. 
Sioudone Phathmmavong : 
DOB: 8-16-70 Case Number 
Defendant, 
STATE OF UTAH ) 
:ss. 
COUNTY OF UTAH ) 
!• That I, Michael Larsen, being first duly sworn on 
oath, deposes and says: I am a police officer for the City of Orem 
and have been so employed for the past thirteen (13) years. 
2. That during the early morning hours of 15 June 1991 
Detective Steve Clark and I were working a dance that was being 
held in the Orem City Park. 
3. That we were approached by two juvenile males. The 
males told us that they had just witnessed an assault take place. 
They told us that shots had been fired during the altercation. The 
juveniles said that they had witnessed an oriental male hit a white 
male in the head with a gun. When the white male ran from the 
scene the oriental male fired shots at the fleeing white male. 
4. That I broadcast the above information over the 
police radio and began to look for a victim and suspect. 
5. That a short time later Officer Harold Peterson 
responded to a disturbance call. Officer Peterson located Tommy 
\ \ i f\ 
Martinez. Martinez had wounds to his head that were consistent 
with what had been reported to have happened in the Orem City Park. 
6. That Martinez was in fact the victim of the 
assault that occurred in the park. The disturbance call was a 
result of Martinez attempting to obtain help. 
7. That Tommy Martinez had wounds to the head that 
required treatment at the Orem Community Hospital emergency room. 
The wounds required numerous stitches to close. 
8. That on 17 June 1991 1 interviewed Tommy Martinez at 
the Orem Police Department. 
9. That Tommy Martinez told me that he was walking in 
the park with his girlfriend when an Oriental male bumped into the 
girlfriend. 
10. That the oriental male pulled a dark object from the 
area of his coat and lunged at Martinez. Martinez saw a flash and 
heard a noise similar to a firearm discharging. 
11. That Martinez tackled the oriental male. The two 
fell to the ground and began to struggle. 
12. That during the struggle Martinez was struck in the 
head with a hard metal object. The blow incapacitated Martinez. 
13. That after a few moments Martinez was able arise from 
the ground and flee. 
14. Martinez described the Oriental male as being small 
and having short hair. The hair was cut in a crewcut with the top 
being spiked. Sioudone Phathmmavong wears his hair in this style. 
15. That Martinez said the believed his attacker to be 
Sioudone Phathmmavong. 
16. That Martinez identified a photograph of Sioudone 
Phathmmavong as the person that attacked him. 
17. That Martinez was accompanied in the park by Chad 
Grijalda. Grijalda knows Sioudone Phathmmavong. Grijalda 
identified Phathmmavong as the person that attacked Martinez. 
18. That Sioudone Phathmmavong is on Parole from the Utah 
State Prison, and has been convicted of violent crimes in the past. 
19. That I spoke with Mont Court of the Utah Adult 
Probation and Parole. Court is Sioudone Phathmmavongfs parole 
officer. 
20. That Mont Court told me that Sioudone Phathmmavong 
had been granted permission to leave the State of Utah and travel 
to the State of Arkansas. Phathmmavong is supposed to live with 
his father in Arkansas. 
21. That Phathmmavong has left the State of Utah and is 
currently in the State of Arkansas. 
-TrtJ.. 
Micha&^tfarsen 
Dei^active Sergeant 
Subscribed and sworn t o before me t h i s /^'-^day of July 1991 IZ^t 
CIRCUIT COURT MAGISTRATE 
RECEIVED WAR 1 3 B92 
KAY BRYSON #0473 
UTAH COUNTY ATTORNEY 
SHERRY RAGAN #4122 
DEPUTY UTAH COUNTY ATTORNEY 
100 East Center, Suite 2100 
Provo, Utah 84606 
Phone: 370-8026 
IN THE EOURTH JUDICIAL DISTRICT COURT 
OF UTAH COUNTY 
STATE OF UTAH 
STATE OF UTAH, : 
RESPONSE TO DEFENDANT'S 
Plaintiff, : MOTION TO DISMISS 
SIOUDONE PHATHAMMAVONG : Case No. 921400082 
Defendant. : (Judge Boyd L. Park) 
COMES NOW, Plaintiff, State of Utah, by and through Deputy 
Utah County Attorney, Sherry Ragan, and hereby responds to 
Defendant's Motion to Dismiss as follows. 
FACTS 
The alleged incident in this matter occurred on June 14-15, 
1991. Following an investigation, charges were filed on July 12, 
1991. At that time Defendant's whereabouts were unknown and it 
was thought that he had absconded to Arkansas. A warrant was 
issued for his arrest with the filing of an information. The 
Defendant was not apprehended until he returned to Utah from 
Arkansas and was apprehended on August 5, 1991. On that date he 
was taken immediately to the Court and given his Felony First 
Appearance. At that time he was appointed Counsel and the matter 
was set for a Waiver Hearing to be set within 30 days. The 
Defendant appeared on September 5, 1991 for Waiver Hearing and 
requested the matter be set for Preliminary Hearing. At that 
time he appeared with Cleve Hatch. A Preliminary Hearing was set 
for October 9, 1991 at 3:30. The State subpoenaed the only 
witnesses known to them at the time who were Tommy Martinez, Amy 
Sumner and Chad Grigalda. The two juveniles were at this time 
unknown to the State. On the date the Preliminary Hearing was 
set or shortly prior to that, the detective in this matter 
received an anonymous call saying that the witnesses in the case 
were not going to appear because they were afraid of retaliation 
by the defendant or members of his family. On October 9, 1991 
Tommy Martinez and Amy Sumner appeared. Amy Sumner said that she 
did not wish to testify specifically because of things that had 
been said to her by the investigator hired by the defendant, 
Raymond Bray. Her parents also accompanied her and expressed 
concern over her testifying. Chad Grigalda did not appear and 
was the only witness who could have identified the defendant at 
that time. The State and Defense Attorney, John Musselman, 
appeared in chambers and discussed the matter with Judge Dimmick 
who allowed the State to continue the matter particularly to 
investigate the actions of Raymond Bray, the investigator in this 
matter. Prior to recessing that day, Raymond Bray was placed on 
the stand to question him regarding his actions but he refused to 
answer any questions invoking his priviJege under the Fifth 
Amendment. Following the October 9, 1991 Prelim, Defendant also 
changed counsel and Defense Counsel Jimi Mitsunaga entered an 
appearance for the defendant. Following October 9, 1991, 
Detective Larsen became aware of Kevin Wheatley and interviewed 
him. He became aware also that Mr. Wheatley was one of the 
juveniles who had come up to him at the park to report this 
incident. Mr. Wheatley said that he was unable to identify the 
other juvenile who had been involved. The matter was reset for 
October 21, 1991 at 2:00 p.m. The Preliminary Hearing was held 
with the witnesses of Tommy Martinez and Kevin Wheatley. 
Defendant's attorney asked that the Preliminary Hearing be 
continued so the he could review the transcripts of the interview 
done by Officer Larsen. On October 25, 1991 the Court issued a 
Bindover Order binding the matter over to the District Court for 
November 15, 1991. A Transportation Order was not prepared and 
so the matter was continued to November 22, 1991. On November 
22, 1991, the matter was set for trial for December 11, 1991 
before Judge Christensen. On December 10, 1991, the State 
received a call from a Mr. John Hodge who informed the State that 
he thought he was the other witness that we were looking for. He 
further informed us that he had been contacted by the Defendant's 
sister through another friend and requested to testify falsely as 
to Sioudone's presence in the park on the evening of the incident 
alleged. Mr. Hodge said he was concerned about being asked to 
testify that he did not see Sioudone, when in fact he did, and 
reported this to his probation officer. He said his probation 
officer encouraged him to call the State's attorney, which he 
did. This call took place approximately between 4 and 5 p.m. the 
night before trial. Plaintiff appeared on the morning of 
December 11, 1991 and informed the Court and also Defense Counsel 
of the call from Mr. Hodge and that he was present and prepared 
to testify. The defendant, through his counsel at that time, 
requested that the matter be continued so that he could interview 
this witness who was heretofore unknown to the State. 
Apparently, however, the witness was not unknown to the defendant 
since he had people contacting this witness. The Court granted 
Defendant's Motion to Continue and set the matter for trial on 
January 6, 1992- Prior to trial on January 6, Plaintiff filed a 
Motion to Amend the Information based on the additional 
information received from witnesses Kevin Wheatley and John 
Hodge. The motion was also based on the fact that some of the 
prior witnesses were no longer available to support the charge as 
it was originally charged. The Court denied the State's Motion 
to Amend the Information to conform to the evidence and the State 
moved to dismiss the Information against the defendant. The 
Motion to Dismiss was granted. During this time the defendant 
was being held on the escape charge also at the Utah State Prison 
and was not brought to trial for that matter until February 12, 
1992. At the time this matter was dismissed, Defendant was still 
being held for the escape charge. He pled guilty to a Class C 
misdemeanor Escape on February 12, 1992. A new Information was 
filed and Defendant appeared for Felony First Appearance on 
January 13, 1992. The Preliminary Hearing was set for January 
21, 1992. This Preliminary was charged to January 22, 1992. On 
January 22, Defendant appeared with new Counsel, Gary Weight. 
Mr. Weight having just entered an appearance requested that the 
matter be continued and this continuance requested by the 
Defendant was granted and the Preliminary Hearing was set for 
February 18, 1992. On February 18, Defendant appeared again with 
Gary Weight. Defendant filed a request for Stay of Proceedings 
pending the outcome of his Writ of Habeas Corpus. Court denied 
the stay and Preliminary Hearing was held. The matter was bound 
over to the District Court for Arraignment on February 28, 1992. 
On February 28, 1992, Defendant appeared with Counsel, Gary 
Weight, and entered a plea of not guilty in front of the 
Honorable Boyd L. Park and trial was set for March 23, 1992. 
ARGUMENT 
I. DEFENDANT IS NOT ENTITLED TO COUNT TIME IN CUSTODY HELD 
ON A PRIOR CHARGE FOR THE NEW CHARGE. 
The defendant in this matter was originally charged with 
Aggravated Assault without the additional element of a firearm. 
At that time the State relied on witnesses who had told the 
officers that they had seen the victim struck with some kind of 
an instrument but were not sure that the instrument was or was 
not a firearm. There was some information regarding a firearm 
but not sufficient to prove that element of the offense. When 
those witnesses, particularly Chad Grijalda became unavailable to 
testify, the State then was able to rely on the testimony of 
Kevin Wheatley, who became available and eventually John Hodge. 
These two individuals were unknown to the prosecution at the time 
of the original filing of the Information. Because their 
testimony with regard to the firearm was sufficiently more 
substantial on the element of seeing a firearm, the State moved 
to amend their charge to comply with the testimony of the 
witnesses. The Court denied that motion and then the State 
subsequently refiled the Information adding those additional 
elements- Because these witnesses were not available at the time 
of the filing of the Information, the State was unable to proceed 
on the charge that is now before the Court. The State argues 
that the charge now before the Court is a subsequent Information 
and that any statutory time period should run from the time of 
the filing of the new Information on January 13, 1992. "The right 
to a speedy trial means speedy trial on existing charge, so 
successive prosecutions, as such, do not ordinarily violate it." 
21A Am. Jur. 2d 852. In the event that the prosecution dismisses 
a case for the reason that sufficient evidence was not gathered 
before the end of the speedy trial, and that the dismissal was in 
the interest of justice, that dismissal should not be the basis 
for calculating the time period as to whether or not a defendant 
was granted speedy trial. That is the holding of the case of 
State v. Fisher, 351 N.W. 2d 798 (1984, Iowa). In the Fisher 
case, the charge was Burglary and the Court calculated the 
running of the time period from the time of defendant's second 
Arraignment, on which charges he eventually stood trial. Also, 
the case of State v. Glen, 292 Md. 464, 474, A. 2d 509 (1984, 
Maryland), the Court held that where the State dismissed a 
Information feeling that the charging documents were defective 
and where the defendant's attorney would not agree to an 
amendment of the charging documents, that the time period again 
should run from the time of the filing of the second Information. 
Reading these two cases together, it's similar to the situation 
we have here where witnesses became available after the filing of 
the first Information and some witnesses became unavailable 
making the Information that had been filed defective and the 
filing of a new Information preferable to going to trial on the 
original Information. Also, the witnesses now available for 
trial are able to testify as to seeing the firearm and some of 
the incidents that occurred relative to the firearm but were not 
able to see the actual striking of the victim with the firearm. 
Therefore, the State requests that defendant's Motion to Dismiss 
be denied based on the calculation of the time period running 
from the filing of the second Information. 
II. DELAYS IN THE PROSECUTION OF THIS MATTER ARE 
ATTRIBUTABLE PRIMARILY TO THE DEFENDANT, AND THEREFORE DO NOT 
ENTITLE HIM TO DISMISSAL OF HIS CHARGES. 
The most recent case in Utah addressing this matter is the 
case of State v. Maestas, 165 Utah Advance Reports 36 (July 23, 
1991). A copy of this case is attached hereto. That case 
specifically dealt with a defendant who was a parolee. In the 
Maestas case the Court states the criteria by which to consider 
whether a defendant's right to speedy trial was violated. The 
Court, in quoting the Barker Test, outlines four factors to be 
used in the balancing test "1. The length of delay; 2. The reason 
for the delay; 3. The defendant's assertions of his right; and 4. 
Prejudice to the defendant. Barker, 407 U.S. at 530." In 
looking at the reason of the delay in particular, #2 stated by 
the Court, the State argues that in this matter that the primary 
reasons for delays have been attributable to the defendant. On 
at least two to three occasions the defendant requested 
continuances either of the Preliminary Hearing or the Trial. The 
defendant has changed counsel three times during this proceeding, 
causing the matter to be continued at least once on January 22, 
1992, when Defense Counsel, Gary Weight, requested the matter be 
continued so he could prepare. The State feels further that 
problems with the witnesses are directly or indirectly 
attributable to the defendant because the witness, Chad Grijalda, 
was unavailable to testify and because the other two witnesses 
did not come forward till sometime later, Mr. Hodge in particular 
did not come forward until he had been contacted through a friend 
of defendant's sister and asked to testify falsely. Further, 
State alleges that some of the problems with the witnesses were 
as a result of threats made or statements being interpreted as 
threats by Defendant's investigator, Raymond Bray, and because of 
the concern of the witnesses of retaliation by the defendant, who 
has a criminal history of violence and committing acts in 
retaliation that begins as a juvenile. Also, Defendant was being 
held for an escape attempt that occurred on August 8, 1991. From 
that time on, a parole hold was issued on the defendant also for 
the escape charge. He was held on that until February 12, 1992, 
at which time he pled guilty to a Class C misdemeanor Escape. I 
do not know the disposition of his parole status following his 
entry of plea in that matter. 
III. DEFENDANT HAS SHOWN NO PREJUDICE AS A RESULT OF 
DELAYS. 
The Third test under the Barker Standard is that the 
Defendant must show some prejudice. He's alleged no prejudice to 
himself beyond his being held, which incarceration is attributed, 
at least partially to his attempted escape. In fact, the 
Defendant has filed a Notice of Alibi with primarily the same 
witnesses as he has intended to call on prior proceedings. 
IV. THE DEFENDANT HAS FAILED TO DEMONSTRATE HE'S CLEARLY 
ASSERTED HIS RIGHT TO SPEEDY TRIAL. 
At the time of Defendant's Felony First Appearance the 
matter was set for a Waiver Hearing which was to be set within 30 
days rather than within 10 days. The record reflects no 
assertion of his right to a speedy trial at that time, to the 
contrary one would assume that he waived that right and allowed 
it to be set for Waiver Hearing rather than Preliminary Hearing 
within 10 days. Defendant further failed to assert his right to 
speedy trial by requesting continuances for his counsel to 
prepare. 
CONCLUSION 
Based on the foregoing, the Plaintiff requests that 
Defendant's Motion for Dismissal be denied. Defendant relies 
primarily on his own acts of misconduct and the delays that have 
occurred in this matter and then requesting a dismissal because 
the matter has not been brought to trial. 
Based on the factors stated above, the State respectfully 
r e q u e s t s t h a t Defendant ' s motion be denied 
DATED t h i s /jji day of Jhc^l 1992 
CARLYLE K. BRYSON 
UTAH COUNTY ATTORNEY 
SHERRY tfAGAN /. 
Deputy/Utah Oopnty Attorney 
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This is an interview with Detective Sergeant Larson and John Hodge, 
conducted at the Orem Police Department, on December 11, 1991 at 
1015 hours in the morning* 
Lareen: Okay John you told me your address ig 441 East Bryant 
Court #11 in Salt Lake City? 
John: Yea* 
Lareen: Okay. What I want to talk to you about is what happened 
in the park on the night of June the 14th. That was the day the 
City had or the night the City had the parade and there was a big 
dance in the park. Okay. You were,, who were you with in the park? 
John: I was with Kevin, 
Larsen: okay. And did you know Kevin? 
John: I met him earlier that night though 4fe&. 
Lareen: Okay so the three of you were in the park.. 
John: Just us two we lost Bob earlier. 
Larsen: Okay. So, you were in the park, you'd been to the dance 
or were at the danoe. Okay, During the dance or while you were at 
the dance did you go someplace else in the park? 
John: We went behind the dance (can't understand) talk to Tommy 
and his (oan't understand), 
Lareen: Okay did you know Tommy? 
John: Yes. 
Larsen: You (bad spot in the tape). Okay. Did Kevin know Tommy? 
John; No he didn't. 
Lareen: Okay. Why you and Kevin were sitting on the bench, what 
did you eeo or hear? 
John: We heard Amy screaming chad Chad. He was with us. 
Larsen: Okay. Did you know Chad ii,. 
John: l I knew Chad, before. 
Lareen: Okay. 
John: And we looked up and we saw Tommy fightinq with n n\*+* 
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Larsen: Okay. Did you know t h e guy? 
John: Yeah h i s name i s Sioudone. 
Lareen: Okay And you know Sioudone, you 've known him before? 
John: Yeah, I ' d met h*™ once before* "^- J/T cjc //c +* 
Lareen: You know him on s i g h t ? v^c +^/S 7 ° y -
John: Yeah 
Lareen: Okay. Do you know other members of his family? 
John: His eister, Kaone. 
Lareen: Okay, So you saw Tommy and Sioudone fighting? 
John: Yea. 
Lareen: What happened? 
John: Okay, Siou Tommy miist have ^ SAld^Jiomething to Sioudone. 
Sioudone jumped up hit him in the head repeatedly. Tommy went ah 
fell to the ground* Sioudone got up, said you're dead you're dead, 
f both hands pulled out a gun and shot him because I saw the flash 
l a n d heard a, shot go off* 
Lareen: Okay. Shot him or shot the gun? 
John: Shot the gun. Shot at him. 
Larsen: Okay* Shot at Tommy. 
John 1 (Can1 t understand), 
Larsen: Pointed the gun towards Tommy and fired the gun. 
Johnj Yeah* 
(^ Larsen: Okay* When Sioudone hit Tommy, did you see anything in 
his hand? Did he have anything in his hand? 
0 John: I oouldn't tell, I couldn't tell. J$ 
Larsen; Okay you just saw him hit him. 
John: Yeah, 
Lareen: Okay* And they went to the ground, while they're on the 
ground, Sioudone got up? 
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John: Yeah. 
Larsen: Okay, Backed oft , came up with a gun in, both hands-. 
John; Both hands.. 
Larsen: «#you knew it was a gun? 
John: Yes. 
Larsen: You could tell it was.,. 
John: I Baw I saw that outline between the lights. ^ 
Larsen: Okay, What else did you see or hear? 
John: I saw I saw a flash go off and I heard a shot go off. 
Larsen: Okay. So you saw a flash and heard a pop? 
John: Yeah, 
Larsen: Or a bang* Okay, What were you doing? 
John: I was sitting at the table,, when I heard all that I started 
running. By the time they were off the ground 1 wa?i halfway 
between the bench and them, 
Larsen: Okay. 
John: And then I figured out It was Sioudone And I go Sioudone 
Sioudone what happened? 
Larsen; You called him by name? 
John: Yeah. (Can't understand). And he goes who is it? And I go 
it's John, itfe John (can't understand). He goes okay. What 
happened, he put up one of his hands and he said he did this. And 
one of his fingers was all twisted up (phone rings). « ,/ 
Larsen: Okay* A*jt£o*£i* 
John: And so I don't know (can't hear) he goes to a car, it's a 
Toyota M£&** I*-
Larsen: Okay, Where wart t.Ue oar parked? 
John; It was parked in the parking lot behind by the library Not 
in the library parking lot. 
Larsen: In the library or the Senior Citizen's Center? 
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John: Senior C i t i z e n ' s Center. 
hareen: Okay 
John: And, he got in the car and there was a blonde, there was a 
girl with long long blonde hair there (can't understand) Sioudone 
kept saying he's dead he1 a dead TCO Is after himf he's going to get 
killed* 
Larsen: Did you know what he meant by TCG? _. A -. , J, l^iiotJ 
John: Yea l did, longan £#ypt Gang, »(-iu- I s 'To^-uv' 
Larsen; Okay* L>^{\ W , . ^ c " », 
John: And BO we were walking across the street to go to Chad'3 car \ nr 
to take Tommy home. Or try to teke him to the hospital, Sioudone 
came up saying hold up stop he's dead he's going to be killed going 
to kill. We're going to kill him, and he finally took off. 
Larsen: Okayf it was a Toyota M Ma*** II? 
Johns Yeah* 
Larsen: Do you know what color is was? \ 
John: Possibly red. 
Larsen: Okay. And you.. 
John: it was like.. 
Lareen: Do you know or are you.. 
John: Ifm guessing at that. It was dark that night (can't 
understand). j?_.:? ) - ^jo „>. .c ^ r,
 v- c^o ^ •? c\ i\ c £ A V r j 
t 
Lergen: So, you don't know what color it was? Okay- You told me 
in the park that night,. 
John: Yeah it was kind of red. 
Larsen: ..it was red- okay. After Sioudone fired the gun, did 
you ever see that gun again? 
John: Yes I did. When he was running to the car, hia back was to 
ma and it was between hie shirt and pants with the butt sticking 
up, part of the (can't understand) sticking out. \\<l \$ />M/;S 
Larsen: Okay. Did you say anything about the gun or? 
John: I go Sioudone put the gun away man there1 a cnrsc *i* ***** ~ *-
the gun away, I don't care what happened put tho gun away. I 
don't want to get shot nobody's going to get shot, 
Larsen: Okay. 
Johns He got in the car, he's dead he's dead. 
Larsen: That's what Sioudone said he's dead hefs dead? 
John: Well fuck it he's dead in Sioudone*a words. 
Larsen: Do you know who the girl he wag with was? 
John: I have no idea, I couldn't see her face I just saw the long 
blonde hair, 
Larsen: Okay. What was Sioudone wearing? 
John; Kind of baggy.* 
Larsen: Can you remember? 
John: ..silkish satin kind of pants. 
Larsen: Okay. 
John: Ah, kind of like this color I don't know what color reddish. 
Larsen: Okay 4 maroon? 
John: A roaroon coior/ but a little bit lighter. 
Larsen: Okay. 
John: And a tee shirt with long sleeves color of the elbow pad 
tan, those swirls.. 
Lareen: Okay a light colored, okay. J^ O'0/\\ 
C\oli^ - h&e tit* J 
John: Tan, swirls, like ah, tear drop bent sideways, bunch of 
designs on it and stuff. 
Larsen: Okay a paisley? 
John: Yeah a paisley. 
Larsen: Okay. 
John: And dress black shoes. 
Larsen: O^ay. After Sioudone drove away, what did you do? 
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f John: Well, we walked Tommy half way and Tommy said get out of 
here I I'm fine I'm fine but (can't understand) because. * h{c°<& oJ^ cvA<y 
Lareen; Okay, did you see the blood? J^c/~* 
V Uohn: Yeahf It was all over him, and his ehirt, 
Larsen: Okay. 
John:- So me and Kevin decided to go talk to a Police Officer saw 
you and another Police Officer while you were talking to some other 
people about something else, 
Lareen: Okay. 
John: We told you, we we left after wo told you what happened, we 
left, u) V)e<z )s ormwo : rpJo>'+ $-£ wf>«r* -fiiis cuy 
Lareen: Okay. Have you seen Sioudone since th6n? 
John: No I haven't, 
Lareen; Okay. Where have you been, since then? 
John: in Salt Lake City-
Lareen: You moved to Salt Lake City? 
John: Three months after that Salt Lake City. 
Larsen: Okay. Did you know that we were trying to find you, or,. 
John: Not until about two weeks ago. 
Lareen: Okay, What happened? Who told you? 
John: I was talking to Lucille Rowberry Kaone friends with her 
sister older sister Nicole. 
Lareen: Okay. 
John: And Lucille told me (can't understand) Sioudone said I saw 
Sioudone, (can't understand) I didn't see Sioudone but he was at 
home. 
Larsen: Okay. 
John: But Nicole and her friends and Lucille all saw him there 
that night* 
Lareen: Okay* Does Lucille yu to,* 
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John: She goes to.. 
Larsen: ••Orem High? 
John: No. Canyon View. 
Larsen: Canyon View Junior High? 
John: Yeah, 
Larsen: Okay Nicole goes to? 
John: Orem High. 
Lareen; Orem High? And Nicole ia friends with Sioudone'fi sister? 
John: Kaone. 
/~ Lareen: Kaone. So what you're tolling me is that Kaone talked to 
' Nicole.. 
John: Yeah, trying to find where I was at. 
i Lareen: ..trying to find where you were at to have you*. 
) John: Call., 
Larsen; ,.say.„ 
John: .••talk to Kaone. 
Lareen: ..talk to Kaone to say that, and Kaone wanted you to say 
that Sioudone... . 
iJ\d m y 5/5^e r K^ o A £ 
John: ..wasn't there.
 f J f ^ ^ A u +Q ST* h ^ 
Larsen: ..wasn't there. Okay. Anything else? 
John: Uh that 1 just called you last night and wanted to get this 
all my probation officer wanted me to call you. 
/^Lareen: Okay. You told your probation officer that.. 
John: I.. -r/• ^  * , ~ n ts • 
Larsen: „, that someone., ~-Q b ^ >c '"" h a - / fjS* ? ^Q ^ ^  ( 
John: ..(can't understand). o^\U(f $fom^i >J h\ ^ *<Ay ™ 
Larsen: Okay. Did you know that, had someone told you that we 
were trying to find you or? 
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John: No, not not since, not really cause I was in the Mall,, not 
too long ago, , last week, and one of my friends told me that, 
Sergeant Conner talked to him I guess, that's what he said. They 
were talking to him about it. 
Larsen: Okay. 
End of taped interview. 
THE STATE OF UTAH, 
Plaintiff, 
vs. 
SIOUDONE PHATHAMMAVONG 
Defendant, 
A 
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IN THE FOURTH JUDICIAL DISTRICT COURT 
UTAH COUNTY, STATE OF UTAH *£ VL 
CASE NUMBER: 911400516 
DATE: January 6, 1992 
CULLEN Y. CHRISTENSEN, JUDGE 
Rept: E.V.Quist, CSR 
INFORMATION DISMISSED 
This was the time set for trial in the above captioned 
matter with Sherry Ragan, Deputy County Attorney, appearing on 
behalf of the State of UTah. The def was present in Court along 
with counsel Jimi Mitsunaga. 
The defendant has been charged with the crime of 
Aggravated Assault, a 3rd Degree Felony, to which def entered a 
plea of Not Guilty and matter was set for trial. 
The following prospective jurors were called to appear 
and be qualified for this 1st 1992 term of Court: 
Gary Bascom, Chris Blackhurst, LaReta Brinkeroff, Melani 
Burningham, Noel N. Cardon, C. Floyd David, Steve R. Evon, Verlene 
Gagon, Stephanie Hathaway, John L. Jensen, Sonya M. LeBaron, 
Daniel Ray Maxwell, Lorena Olsen, Vaughn Pack, Garth Lynn Roundy, 
John Simmons, Eva Bell Smith, Laur Jean Stacy, Marilyn D. Steele, 
Paul B. Stott, Stanley LeLand Taylor, Richard Garth Wilkinson, 
Mark Woofinden, and Phillip Young, 
At this time counsel met with the Court in chambers 
outside the hearing of the prospective jurors. Matter was 
reported. 
A r\ ~» 
At this time Ms Ragan made a Motion to amend the 
Information and include the firearm enhancement making the charge 
a 2nd Degree Felony. 
Mr. Mitsunaga objected and argued same. 
The Court denied the motion to Amend the Information. 
The State made a Motion to Dismiss with the 
understanding the State will refile the charge under the 
enhancement statute. 
Mr. Mitsunaga objected as motion being untimely and the 
fact that this is the 2nd time this matter has been set for 
trial. The def is being held in the Utah State Prison and one of 
the reasons for the parole violation was this case. By def not 
being allowed to proceed at this time denies defs right to a 
speedy trial. 
The Court finds there is no information to prevent the 
State from pursuing the Motion to Dismiss and the Motion to 
Dismiss is therefore granted. To the extent def is being held in 
custody in this case, he may now be released, subject to being 
held on other matters other than this particular case. 
10:30 a.m. Court reconvened. Counsel, Defendant and 
all prospective jurors present in Court. 
The Court addressed the jury panel and explained that 
other arrangements have been made in this matter and there 
services will be be required for today but this is a new panel and 
needs to be qualified for the 1st 1992 term of Court. 
The clerk gave the prospective jurors the oath. 
Statutory questions asked by the Court. 
The Court finds the above jurors are qualified to serve 
in this term of Court. The jurors were thanked and excused form 
further duty today. 
Court in recess 
KAY BRYSON #0473 
UTAH COUNTY ATTORNEY 
SHERRY RAGAN #4122 
DEPUTY UTAH COUNTY ATTORNEY 
100 East Center, Suite 2100 
Provo, Utah 84601 
Telephone: (801) 370-8026 
IN THE FOURTH JUDICIAL DISTRICT COURT, 
OF UTAH COUNTY, STATE OF UTAH 
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STATE OF UTAH, 
Plaintiff, 
vs. 
SIOUDONE PHATHAMMAVONG 
Defendant. 
MOTION TO ALLOW THE STATE 
TO FILE 
AN AMENDED INFORMATION 
Case No. 911400516 
COMES NOW, Plaintiff, State of Utah and hereby moves the 
Court to allow the filing of an amended information in the above-
entitled matter. Said motion is based on the testimony of the 
witnesses John Hodge who came forward the day before we 
previously scheduled trial. Said proposed amendment would 
include the language of the use of a firearm as follows: 
AGGRAVATED ASSAULT, a Third Degree Felony, in 
violation of 76-5-103, Utah Code Annotated 1953 as 
amended, in that the he, on or about June 15, 1991, 
in Utah County, Utah, did commit an assault and he 
did use a dangerous weapon or other means of force 
likely to produce death or serious bodily injury. 
DATED this 5 <• J day of January, 1992. 
/£>• 
SHERRY RAGAN 
l/in 
DEPUTY UTAH COUNTY ATTORNEY 
g^xti-j / / 
Faxing 
MAILING CERTIFICATE 
I do hereby certify that I did-we-ri: a true and correct 
copy of the above and foregoing Motion to File Amended 
Information to Jimi Mitsunaga, Attorney for Defendant, at 731 
East South Temple, Salt Lake City, Utah 84102 this 3\AT1 day 
of 
4 
V *T 1992 . 
Cfa™ y ^ K t s n 
to, ^nt) 
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IN THE FOURTH JUDICIAL DISTRICT COURT 
UTAH COUNTY, STATE OF UTAH 
STATE OF UTAH 
Plaintiff, 
vs. 
SIOUDONE PHATHAMMAVONG 
Defendant. 
CASE NUMBER: 911400516 
RULING 
This matter comes before the Court on the motion of PI 
seeking leave to file an Amended Information. The Court has 
reviewed the file, considered the memoranda of counsel, 
entertained argument of counsel, and upon being advised in the 
premises, now makes the following: 
RULING 
1. Said motion is denied. 
Dated this day of January, 1992. 
BY THE COURT: 
CULLEN CHRISTENSEN, JUDGE 
cc: Utah County Attorney 
Jimi Mitsunaga, Esq. 
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